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STATEMENT OF QUESTIONS PRESENTED 

The following are the questions presented to this Court 
for decision: 

1 . 

Whether the court properly found that the promoters’ 
agreement provided that appellee was to be employed as 
president of the corporation to be formed, for the period 
from October 31, 1947 to October 31, 1948. 

2 . 

Whether the Court properly found that appellee as¬ 
sumed his duties as president of the corporation on Oc¬ 
tober 31, 1947, six months prior to the first meeting of 
the board of directors at which appellee was elected. 

3. 

Whether the Court properly found that the corporation 
accepted and ratified a promoters’ agreement to employ 
appellee as president from October 31,1947 to October 31, 
1948, in absence of any showing of such an agreement. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of the Court is invoked under 28 U.S.C. 
1291. 


STATEMENT OF THE CASE 

Appellant, a Delaware corporation, appeals from a judg¬ 
ment (Jt. App. 7) of $7,083.38, with interest from October 
31, 1948 for appellee. The action was for the recovery 
of money due for services rendered as general manager 
and tariff consultant (Jt. App. 2-3). The action was dis- 
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missed by appellee as against one Max Tendler originally 
joined as defendant Tendler is not a party. Since the 
questions presented are of fact, it is necessary to set out 
the facts in some detail. 

Appellee and Tendler on October 20, 1947 signed a pro¬ 
moters 9 agreement (Jt App. 22-24) by which they agreed 
to form a corporation to publish and distribute tariff and 
traffic information and render other services to the trans¬ 
portation industry. It was agreed that the initial capital¬ 
ization would be $50,000.00 represented by 500 shares of 
$100.00 par common stock. The promoters would each 
receive 50 shares of stock for their services. In addition, 
they would each subscribe for 76 shares of the stock. 
Tendler agreed to lend appellee the funds with which 
to purchase his stock. Appellee also agreed to 

-contract with the corporation to act as General 

Manager and tariff consultant for a period of not 
less than one (1) year at an annual salary of Ten 
Thousand Dollars ($10,000.00), renewable from year 
to year at the option of the corporation. 

The corporate charter was granted by the State of 
Delaware in October, 1947 (Jt. App. 9). However, the 
charter provided that the corporation could not commence 
business with less than $1,000 capital (Jt. App. 10). The 
stock of the corporation was actually not subscribed until 
April 26, 1948 and was not issued until May, 1948 (Jt. 
App. 10). The first meeting of the board of directors (with 
appellee present) was held April 26, 1948 (Jt. App. 11). 
At that meeting the first officers were elected, appellee 
being elected president. Neither Appellee nor Tendler was 
ever paid for any services rendered the corporation prior 
to July 16, 1948 (Jt. App. 14, 20). However, at the first 
meeting, the board of directors approved reimbursement 
of Tendler of sums advanced for organizational expenses 
including rent from October, 1947 (Jt. App. 11). No pay 
was approved for either appellee nor Tendler until the 
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special board of directors meeting of July 10, 1948 (Jt. 
App. 25-26). At that meeting the board of directors (which 
included appellee) unanimously passed the following reso¬ 
lution : 

Resolved, That Edward A. J. Fay, as President of 
Fay Traffic and Service Corporation and Max Tend- 
ler as Treasurer of the Fay Traffic and Service Cor¬ 
poration shall each be paid an annual salary of $10,- 
000.00, commencing July 16, 1948. 

At the time of the October, 1947 promoters ’ agreement, 
appellee was working full time for Venezuelan Air Lines 
in New York (L.A.V.) (Jt. App. 9, 13). It was contem¬ 
plated that that company would become a customer of 
appellant (Jt. App. 25). It fell to Tendler to organize 
the corporation, the principal place of business of which 
was to be in Washington, D. C. Tendler advanced small 
amounts of his own money for promotional expenses but 
actually the corporation did not do any business until 
some time after the stock subscription agreement was 
signed April 26, 1948 (Jt. App. 10). In fact the corpora¬ 
tion was not legally authorized to operate until that time 
(Jt. App. 10). However, the trial Court ruled that it was 
doing business in October 1947 (Jt. App. 12), since Tend¬ 
ler expected to collect rent from that time. Appellee ad¬ 
mitted that he did not come to work until July 1948 (Jt. 
App. 18). He admitted that he worked as president, and 
never as general manager and tariff consultant (Jt. App. 
15, 16). However, he declared that prior to July of 1948 
he had been engaged in the promotion of good will for 
the corporation during his lunch and dinner hours (Jt. 
App. 16). In fact he admitted that he had commenced 
these activities in September, 1947 before the promoters’ 
agreement was signed or the corporation formed (Jt. App. 
17). Appellee described his activities as follows (Jt. App. 
17, 18): 
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“Well, those activities were specifically with every¬ 
body I would meet in the air transport game, giving 
them an idea of what we were attempting to do, and 
looking to them for advice and support of some such 
an effort • • • on many occasions until two, three 
o’clock, with people.who came from all parts of the 
country to New York.” 

For his promotional services appellee was paid as was 
Tendler. Each received $5,000.00 in common stock of 
appellant (Jt. App. 19). For their services after the 
appellant began to operate both appellee and Tendler 
were paid from July 16, 1948 at the rate of $10,000.00 per 
year. After October, 1948, appellee was not paid, since 
he resigned. He never, until the commencement of this 
suit, requested any pay other than the $5,000 in stock 
and the $10,000 per year from July 16,1948 (Jt. App. 21). 

At the conclusion of the trial the court made an oral 
finding that appellee was entitled to compensation from 
July 16, 1948 until July 16, 1949 at the rate of $10,000.00 
(Jt. App. 22). He said the corporation was continuing 
to use appellee’s name which must have meant something 
(Jt App. 22). 

Later, he made inconsistent written findings of fact and 
conclusions of law (Jt. App. 5-6): 

“This cause having come on for hearing at this 
term of Court upon the complaint of plaintiff for 
money due from defendant corporation for services 
rendered, and in consideration of the testimony pro¬ 
duced in open Court, the Court this 2d of February, 
1951, makes the following findings of facts, conclusions 
of law and directions for entry of judgment: 

Findings of Facts 

“1. Plaintiff entered into a Promoter’s Agreement 
with Max Tendler for the purpose of organizing a 
corporation to engage in publishing, etc. information 
and services to be rendered the transportation indus- 
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try in connection with tariff and traffic information. 
By the terms of said agreement plaintiff was to receive 
compensation in the snm of $10,000.00 per year as 
President of the corporation so to be formed. That 
the corporation was organized under the name of Fay 
Traffic & Service Corporation and on October 31, 1947 
the plaintiff assnmed his duties as President of said 
corporation and remained so employed until October 
31, 1948. That plaintiff’s name and reputation in the 
field of air traffic & service as well as his efforts on 
behalf of said corporation were accepted by said cor¬ 
poration during the aforesaid period. 

“2. That plaintiff was to receive, for said services, 
including the use of his name and reputation, the sum 
of $10,000.00 for the period October 31, 1947, through 
October 31, 1948, however, received the sum of only 
$2916.62. 

*‘3. That said corporation has changed its name, 
subsequent to October 31,1948, to Air Traffic & Serv¬ 
ice Corporation. 

Conclusions of Law 

“1. The terms of the aforesaid Promoter’s Agree¬ 
ment as regards the employment and compensation 
of plaintiff were accepted by and ratified by the cor¬ 
poration after its organization and it became legally 
bound thereby. 

“2. That, as a result of said acceptance and rati¬ 
fication by said corporation of the contract with plain¬ 
tiff, and the subsequent performance on the plaintiff’s 
part, defendant corporation is justly indebted unto 
the plaintiff for the difference between $10,000.00 and 
the amount actually received on account thereof, being 
the sum of $7,083.38., with interest from October 31, 
1948.” 

STATEMENT OF POINTS 

I. The Court erred in finding that the promoters’ agree¬ 
ment provided that appellee was to be employed as presi¬ 
dent of the corporation to be formed, from October 31, 
1947 to October 31, 1948. 
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II. The Court erred in finding that appellee assumed 
his duties as president of the corporation on October 31, 

1947. 

m. The Court erred in finding that the appellant ac¬ 
cepted and ratified the promoters’ agreement to employ 
appellee as president from October 31, 1947 to October 31, 

1948. 

SUMMARY OF ARGUMENT 
I 

There was absolutely no basis in fact for the finding 
by the Court below that the promoters’ agreement pro¬ 
vided that appellee was to be employed as president for 
the period from October 31, 1947 to October 31, 1948. On 
the contrary the contract plainly provides that appellee 
would contract to work as general manager and tariff 
consultant, not as president. It states no date of employ¬ 
ment. Looking at the contract as a whole makes it ap¬ 
parent that this is a bilateral contract with mutual prom¬ 
ises. Tendler was to put up the necessary capital to start 
the corporation. Appellee was to quit his full time con¬ 
flicting position. Clearly the promises were mutual. There 
could be no possible obligation to employ appellee until 
he quit his job and signed a note for the money advanced 
by Tendler. He signed the note in May, 1948. He re¬ 
signed his conflicting position July 15, 1948. Clearly he 
could not expect to be compensated under the contract 
earlier than May, 1948. 

n 

The Court also committed clear error when it found 
that appellee assumed his duties as president on October 
31, 1947. The corporation was not authorized to operate 
until its stock was subscribed in May, 1948. The evidence 
shows that it did not operate until after that time. Elec¬ 
tion of officers did not take place until April 26, 1948. 
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Appellee admitted that he did not actively act as presi¬ 
dent until July 16,1948. He could not have so acted since 
he was serving in a conflicting position with a potential 
customer of appellant. The Court clearly could not have 
properly found that appellee served as president from 
October 31, 1947. Its earlier oral finding that appellee 
was not entitled to compensation prior to July 16, 1948 
was correct as to the date of employment. 

m 

The Court also erred in its finding that appellant ac¬ 
cepted and ratified the promoters’ agreement as inter¬ 
preted by the Court. In the first place there never was 
an agreement by the promoters that appellee would be 
appointed president as was found by the Court. There 
certainly was no agreement to employ him prior to the 
time he fulfilled his part of the bargain by signing a note 
for the sums advanced by Tendler and by resigning his 
conflicting position. Therefore it was impossible for the 
appellant to ratify any such agreement. No such agree¬ 
ment ever existed. 

Actually the facts show that the corporation made an 
entirely different contract with appellee than contemplated. 
The board of directors elected him to be president. It 
voted to compensate him for that position from July 16, 
1948. Others served in the position of general manager 
and tariff consultant. In view of these facts the finding 
that the corporation ratified the promoters’ contract is 
preposterous. 

There is no other ground for recovery and none was 
urged. A corporation cannot pay an officer for past serv¬ 
ices without an express anterior promise. Nothing is 
shown of such a promise here. The president presump¬ 
tively served without pay from April 26, 1948 through 
July 15, 1948. He certainly was entitled to no pay prior 
to the date of his election. 


► 
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ARGUMENT 

I 

The Court Erred in Finding That the Promoters’ Agree¬ 
ment Provided That Appellee Was to be Employed as 
President of the Corporation to be Formed, From October 
31, 1947 to October 31,1948. 

The trial Court found that appellee and Tendler entered 
into a promoters’ agreement which provided that ap¬ 
pellee “was to receive compensation in the sum of $10,- 
000.00 per year as President of the corporation so to be 
formed.” The finding is patently incorrect as a quick 
examination of the agreement (Jt. App. 22-24) will show. 
In the first place the agreement does not mention October 
31, 1947 or any other date; it does not specify that ap¬ 
pellee will be employed or when he will be employed. In 
the second place, the agreement states that appellee would 
contract to work as general manager not as president 

The main problem before the Court was to determine 
when the parties contemplated that appellee would be em¬ 
ployed for the purposes of the $10,000.00 per annum com¬ 
pensation. The contract does not specify when appellee’s 
salary would begin. In fact it does not even specify that 
the corporation would ever employ appellee. This was a 
promise on the part of appellee to contract with a cor¬ 
poration to be formed. It was an agreement to agree. 
There was no promise on the part of the corporation to 
pay him anything prior to the time the corporation, when 
formed, entered into a contract with him. Certainly there 
could be no agreement that the corporation would employ 
him, for such a provision would have been illegal and not 
binding on the corporation. All appellee did was agree 
to make a contract. The appellant was not a party to this 
agreement. 
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When, then, was it contemplated that appellee would 
be employed? To answer this question it is necessary to 
examine the instrument as a whole. It is a bilateral con¬ 
tract. Tendler was putting up the money, and appellee 
was furnishing his name and contacts. It seems rather 
obvious that the parties contemplated that this would all 
happen at the same time. Tendler needed (or thought 
he needed) appellee’s name and contacts. Appellee needed 
Tendler’s money. Tendler was not going to advance the 
money until appellee quit his full time job in New York 
(See Jt. App. 10). Appellee was not going to quit his 
job until Tendler was ready to advance the money. This 
was an important step for both parties. Tendler was to 
advance $15,200.00. Appellee was to quit a good position. 
Now it is elementary contract law that the promises in 
a bilateral contract are presumed to be mutual; they are 
treated as concurrent conditions. The present contract 
is exactly the type of contract which brought about this 
court-created-presumption. Could anything be more ob¬ 
vious than the conclusion that it was contemplated that 
appellee would be hired by appellant at such time as he 
was willing to sign a note for $7600.00 and quit his New 
York job? He therefore could not possibly be entitled to 
any compensation under this agreement prior to the time 
he performed his mutual promise, to subscribe for the 
stock. This he did in May, 1948. 

The stock was issued and the note signed in May, 1948. 
Appellee was elected president at the first meeting of 
the board of directors held April 26, 1948. The corpora¬ 
tion was not authorized to operate until at least $1,000.00 
of its capital was raised. This was also in May, 1948. 
The Court below erred when it found as a fact that ap¬ 
pellee was to be employed commencing October, 1947. 

All of the acts of the promoters confirm this conclusion. 
They were well compensated for their earlier promotional 
activities. Each was given $5,000.00 in stock of the new 
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corporation. Since Tendler put np $15,200 for the 152 
shares of stock which were subscribed, the stock awarded 
for promotional activities did have a considerable value. 
Neither ever complained of the transaction. Neither can 
now be heard to demand more than he bargained for. 
The clearing up of promotional expenses was authorized 
at the April 26, 1948 meeting of the board of directors. 
Appellee participated at this meeting but claimed no 
“salary” for his prior work. He was also present at 
the July 10, 1948 meeting which awarded him a salary 
as president. He demanded nothing for earlier services. 
In fact, he never made any demand prior to the institu¬ 
tion of this suit. On the contrary, he abandoned the cor¬ 
poration in October, 1948, as a losing business to set up 
a rival enterprise. Perhaps his present suit is based on 
the fact that appellee later learned that appellant might 
eventually show a profit. 

Since the Court below erred in its finding that appellee 
was to be employed as president of the corporation from 
October 31, 1947 at a salary of $10,000 per annum, there 
must be a reversal. 

n 

The Court Erred in Finding That Appellee Assumed 
His Duties as President of the Corporation on October 
31, 1947. 

It is difficult to understand how the court below could 
possibly have found as a fact that appellee assumed his 
duties of president of appellant on October 31, 1947. As 
a matter of fact, as has been pointed out, appellan*: was 
not authorized to operate as a corporation until May, 1948 
when its stock was subscribed. Furthermore, election of 
officers took place at the first meeting of the board of 
directors on April 26, 1948. It could not have legally 
taken place earlier. 
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Actually appellee admitted during the trial that he did 
not assume active duty as president of the corporation 
until July 16, 1948. Yet this strange judgment would 
force the appellant to pay him for services as president 
from October 31, 1947 when he was not even serving in 
that office. At that time and until July 15,1948, he was a 
full time employee of a prospective customer of the ap¬ 
pellant in an opposed position. It would be contrary to 
public policy for him to serve and be paid for two such 
inconsistent positions. 

It is submitted that that portion of the original oral 
finding of the Court that appellee was entitled to com¬ 
pensation from July 16,1948 is correct. The Court clearly 
made incorrect written findings when it declared about 3 
months later that appellee was serving as president from 
October 31, 1947. 

ra 

The Court Erred in Finding That the Appellant Ac¬ 
cepted and Ratified the Agreement of the Promoters to 
Employ Appellee as President From October 31, 1947 to 
October 31, 1948. 

In the first place, the court misinterpreted the agree¬ 
ment of the promoters as has been pointed out. There was 
never an agreement of the promoters to employ appellee 
as president of appellant. There was never an agreement 
to employ him beginning on October 31, 1947 while he 
was working in an opposed position for another employer. 
The contemplation was that he would be employed as 
general manager and tariff consultant when he resigned 
from his other job, which he did July 15, 1948, or cer¬ 
tainly not before he signed a note for the money advanced 
by Tendler which event took place in May 1948. Since 
there was no such contract as that found by the court it 
was impossible that appellant “accepted and ratified” it, 
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as was found by the court in its “so-called” conclusion 
of law. 

1 Appellant is a Delaware corporation. Even though it 
is a small corporation whose promoters were substantially 
identical with its shareholders, it has a separate entity 
which must be respected unless it is abused. Whether a 
Delaware corporation is bound by a promoters’ contract 
is a question of Delaware law. Kenyon v. Holbrook Micro¬ 
filming Service, 155 F. 2d 913 (C.A. 2, 1946) and as was 
pointed out by Judge Learned Hand in that case the pro¬ 
moters or incorporators “as such have no power to ap¬ 
point a president and fix his salary before a board of di¬ 
rectors is appointed” (155 F. 2d at 916). The employ¬ 
ment provisions of the promoters’ agreement meant nothing 
to appellant unless it later ratified it. It was not bound. 
Commissioners of Lews v. Breakwater Fisheries Co., 13 
Del. Ch. 234, 117 A. 823 (1922); Stringer v. Electronics 
Supply Corp., 23 Del Ch. 79, 2 A. 2d 78 (1938). What is 
there in the evidence to show any ratification or acceptance 
of a contract to employ appellee on October 31, 1947, as 
general manager and traffic consultant (or as president)? 
Appellee never served the corporation as general manager 
and tariff consultant. Others served in those capacities. 
The agreement provided that he would “contract with 
the corporation to act as General Manager • • Yet 
the court found that the promoters’ agreement was a con¬ 
tract to employ appellee as president and that the cor¬ 
poration ratified that agreement. It is difficult to under¬ 
stand how such a result could possibly be reached. 

But the corporation did make a contract with appellee. 
It employed him as president at a salary of $10,000.00 per 
aimrim to start on July 16, 1948. As he himself admitted 
he did not actively serve the corporation until July 16th. 
He was paid from that date until his resignation became 
effective at the rate of $10,000. That is all he can de¬ 
mand from the corporation. It is preposterous to say 
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that the corporation ratified the promoters’ contract. 
There is absolutely no evidence to support such a find¬ 
ing. The corporation made an entirely different contract 
with appellee. The corporation has fully performed. 

While appellant sued on an express contract and the 
court’s findings are based on such a contract it remains 
to be seen whether there is any other ground for recovery. 
Appellant was paid $5,000.00 in stock for his promotional 
activities. He made no protest at the meeting which 
cleaned up the various promotional expenses. However, 
he did serve as president from April 26, 1948 until July 
15, 1948 without pay. It is almost too well known to 
merit discussion that the services of the president are 
without compensation in the absence of provision therefore 
by charter, by-law or resolution. An officer of a corpora¬ 
tion presumptively serves without pay. Lofland v. Cahill, 
13 Del. Ch. 384, 118 Atl. 1 (1922). “Where one accepts 
a position as director or officer of a corporation without 
prior agreement as to compensation, the fiduciary rela¬ 
tionship repels the implication that services rendered in 
such capacity are to be paid for * * *. The same fiduciary 
relationship prohibits officers from voting themselves back 
pay,—compensation to which they were not entitled when 
the service was performed.” Vaught v. Charleston Nat. 
Bank, 62 F. 2d 817, (C.A. 10, 1933). An express promise 
anterior to entering on his duties is necessary for a cor¬ 
poration officer to recover compensation for work per¬ 
formed. Nothing in the record shows any charter provision 
or by-law which entitled appellee to any pay prior to 
July 16th. The only resolution was that of July 10th 
which authorized him pay from the time he took over the 
duties of president on July 16th. It was beyond the 
power of the board of directors to reimburse him for 
services prior to that time. Finch v. Warrior Cement 
Corporation, 16 Del Ch. 44, 141 Atl. 54 (1928); National 
Loam & Investment Co. v. Rockland Co., 94 F. 335 (CJL 
8, 1899). 


14 


In view of the facts, one is forced to the conclusion 
that the court below committed clear error in holding 
that appellee was entitled to any pay for services as 
president prior to July 16, 1948. This strange judgment 
forces a corporation to pay a man for services as presi¬ 
dent from October 31, 1947 to April 26, 1948 at a time 
when he was not even serving in that office, at a time 
when the corporation was not even authorized to operate. 
It is certainly a novel principle of law that a corporation 
can have a president for six months-prior to the first 
meeting of its board of directors. 

It is also strange that the court announced its oral 
findings that the plaintiff was entitled to be compensated 
for the year beginning July 16, 1948, and about three 
months later made a written finding that his services as 
president began October 31, 1947 at a time when appellee 
was working full time in an opposed position for an¬ 
other employer. 1 


CONCLUSION 

It is submitted that the clear errors in the court below 
require reversal of the judgment. 

Max Tendkeb, 

Attorney for Appellant. 


1 The court failed to make any finding of fact on appellant’s 
counterclaims, based principally on failure to account for corpora¬ 
tion funds and deceit. Since there was no finding, appellant has 
not included material in the Joint Appendix which would support 
the counterclaims. This error also necessitates reversal of the 
judgment below. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

EDWARD A. J. FAY, 

1911 R Street, N. W., 
Washington, D. C., 


vs. 


Plaintiff, 


! AIR TRAFFIC & SERVICE CORPORATION, 
a Delaware Corporation, (formerly known as Fay Traffic 

& Service Corporation), 

1703 K Street, N. W., 

Washington, D. C., 

Defendant. 

• • • • 


Civil Action No. 702—’49 
COMPLAINT 


(Money Due For Services) 

The complaint of the plaintiff is as follows: 

1. JURISDICTION: This action is for recovery of 
money due in excess of $3,000.00, exclusive of interest 
and costs. 

2. On October 20, 1947, plaintiff and defendant, Max 
Tendler, entered into a Promoters’ Agreement to organize 
a corporation to be known as “Fay Traffic & Service Cor¬ 
poration” (now known as “Air Traffic & Service Corpo¬ 
ration”), under which agreement the plaintiff was to re¬ 
ceive an annual salary of $10,000.00, as general manager 
and tariff consultant. 
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3. Said corporation was, in fact, subsequently organ¬ 
ized and chartered under the laws of the State of Dela¬ 
ware, and plaintiff did, in fact, render the services above 
referred to from October 31, 1947 to October 31, 1948, 
and has been paid for said services the sum of $2,900.00 
only, leaving a balance due and owing plaintiff in the 
sum of $7,100.00. 

4. The defendant, Max Tendler, is the sole owner and 
transferee of all of the stock and assets of the defendant 

corporation. 

86 WHEREFORE, plaintiff demands judgment as 
follows: 

1. That he be awarded judgment against the defend¬ 
ants in the sum of $7,100.00, with interest and costs of 
this suit. 

2. For such other and further relief as the nature of 
the case may require and to the Court may seem just 
and proper. 

• • • • 

87 Filed Mar 14 1949 Harry M. Hull, Clerk 
Answer of Air Traffic and Service Corporation 


• • • • 

2. It admits that plaintiff and Max Tendler entered 
into a promoter’s agreement to organize a corporation, 
but denies that under that agreement it was obligated to 
employ plaintiff. Reference is made to the agreement it¬ 
self for its terms. That agreement is annexed hereto as 
Exhibit A. 

3. It admits that it was organized and chartered under 
the laws of the State of Delaware; but it denies that 
plaintiff rendered services to it from October 1, 1947 to 
October 1, 1948. Plaintiff was employed by defendant 
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from July 16, 1948 until the end of October, 1948, and 
plaintiff has been paid all the money due him for services 
during that period. 

4. Each and every allegation of paragraph 4 of said 
complaint is denied. 

• • • • 

94 Filed Aug 18 1950 Harry M. Hull, Clerk 

• • • • 


1 Pretrial Proceedings 

STATEMENT OF NATURE OF CASE 
Action for money due for services rendered. 

i Plaintiff claims that he entered into a written “ pro¬ 
moter^’s” agreement with the defendant, Max Tendler, on 
the 20th day of Oct. 1947, whereby the plaintiff was to 
serve as General Manager and the Tariff Consultant, for 
a period of not less than one year and at specified figure 
of $10,000.00; that the plaintiff performed the services 
required, but that he has only received $2900.00 and claims 
$7100.00 with interest 

i Defendant admits that there was a written agreement 
between plaintiff and deft. Tendler, but states that the 
contract should be construed to read that the plaintiff was 
to be paid at the rate of $10,000.00 a year and that his 
services were used only for the period July 16, 1948 to 
Oct. 31, 1948, and that he was paid for such services, and 
that there was no obligation on the part of the defendant 
to utilize his services for the full year and, in fact, the 
plaintiff did not render services for a full year. 

Defendant Corporation counterclaims against the plain¬ 
tiff and seeks to recover $10,000.00, claiming that the 
plaintiff failed to account for certain moneys of the cor¬ 
poration; that the plaintiff misrepresented to the corpo- 
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ration prior earnings of the plaintiff, misrepresented to 
the defendant that he had obtained certain business, when 
in fact he had not, and further, that plaintiff diverted 
business of the defendant corporation to himself or to 
others. 

It is stipulated that contract marked Exhibit A and B 
and bearing initials of the Court, may be received with¬ 
out formal proof. 

Action against Max Tendler has been dismissed. 

Plaintiff denies each and every one of the allegations 
made by the defendant in the counterclaim. 

• • • • 


95 Filed Feb 5 1951 Harry M. Hull, Clerk 

Findings of Facts, Conclusions of Law and 
Directions for Entry of Judgment 

This cause having come on for hearing at this term of 
Court upon the complaint of plaintiff for money due from 
defendant corporation for services rendered, and in con¬ 
sideration of the testimony produced in open Court, the 
Court this 2d day of February, 1951, makes the following 
findings of facts, conclusions of law and directions for 
entry of judgment: 


Findings of Facts 

1. Plaintiff entered into a Promoter’s Agreement with 
Max Tendler for the purpose of organizing a corporation 
to engage in publishing, etc. information and services to 
be rendered the transportation industry in connection with 
tariff and traffic information. By the terms of said agree¬ 
ment plaintiff was to receive compensation in the sum of 
$10,000.00 per year as President of the corporation so to 
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be formed. That the corporation was organized under the 
name of Fay Traffic & Service Corporation and on Oc¬ 
tober 31, 1947 the plaintiff assumed his duties as Presi¬ 
dent of said corporation and remained so employed until 
October 31, 1948. That plaintiff’s name and reputation 
in the field of air traffic & service as well as his efforts 
on behalf of said corporation were accepted by said cor¬ 
poration during the aforesaid period. 

2. That plaintiff was to receive, for said services, in¬ 
cluding the use of his name and reputation, the sum of 
$10,000.00 for the period October 31, 1947, through Octo¬ 
ber 31, 1948, however, received the sum of only $2916.62. 

3. That said corporation has changed its name, subse¬ 
quent to October 31, 1948, to Air Traffic & Service Cor¬ 
poration. 

Conclusions of Law 

1. The terms of the aforesaid Promoter’s Agreement 
as regards the employment and compensation of plaintiff 
were accepted by and ratified by the corporation after its 
organization and it became legally bound thereby. 

96 2. That, as a result of said acceptance and rati¬ 

fication by said corporation of the contract with 
plaintiff, and the subsequent performance on the plain¬ 
tiff’s part, defendant corporation is justly indebted unto 
the plaintiff for the difference between $10,000.00 and the 
amount actually received on account thereof, being the 
sum of $7,083.38., with interest from October 31, 1948. 

Directions to Clerk of Court 

The Clerk of this Court is hereby directed to enter 
judgment herein for plaintiff against defendant corpora- 
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tion in the sum of $7,083.38, with interest at 6% per an¬ 
num from October 31, 1948, plus costs of this action. 

/s/ Matthew F. McGuire 

Judge. 

• • • • 

97 Filed Feb 5 1951 Harry M. Hull, Clerk 
Judgment on Finding of Court 

This cause having come on for hearing before the Court 
without a jury, on November 1, 1950 and after this cause 
is heard, the Court this 2nd day of February, 1951 finds 
in favor of the plaintiff and that the money payable to 
the plaintiff by the defendant is the sum of Seven Thou¬ 
sand and Eighty Three Dollars and Thirty Eight cents 
($7,083.38) with interest from October 31, 1948. 

WHEREFORE, it is adjudged that the said plaintiff 
recover of the said defendant the sum of Seven Thou¬ 
sand and Eighty Three Dollars and Thirty Eight cents 
at 6% per annum from October 31, 1948 ($7,083.38) to¬ 
gether with costs. 

HARRY M. HULL, Clerk. 

By /s/ William L. Polard, 

Deputy Clerk. 

By direction of 

/s/ Judge Matthew F. McGuire 

• • • • 

110 Filed Mar 19 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 19th day of March, 1951, 
that defendant, Air Traffic & Service Corporation hereby 
appeals to the United States Court of Appeals for the 
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District of Columbia from the judgment of this Court 
entered on the 5th day of February, 1951 in favor of 
plaintiff, Edward A. J. Fay, against said defendant, Air 
Traffic & Service Corporation. 

/s/ Max Tendler 
Attorney for Defendant 

1 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Edward A. J. Fay, 

Plaintiff, 

vs. 

Air Traffic and Service Corporation 

and 

Max Tendler, 

Defendants. 

Civil Action No. 702—49. 

• • • • 

Wednesday, November 1,1950. 
The above-entitled causes of action came on for hear¬ 
ing, before the Honorable Matthew F. McGuire, Judge, at 
11:53 o’clock, a. m. 

APPEARANCES 

For Edward A. J. Fay: 

Mr. J. George Gately 

2 For Air Traffic <& Service Corporation 

Mr. Seymour Kreiger 

• • • • 
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PROCEEDINGS 


THE DEPUTY CLERK OF THE COURT: 

• • • • 

THE COURT: And in the case of Fay versus Air 
Traffic and Mr. Tendler, the complaint is for money due 
for services rendered! 

MR. GATELY: That is right, except that the suit as 
to Mr. Tendler has been dismissed. 

THE COURT: Then this is a suit against Air Traffic 
for money due for services rendered, Tendler being an 
employee, I assume? 

• • • • 

Max Tendler 

• • • • 

19 Cross Examination 
BY MR GATELY: 

Q The date of the note was May 1st, 1948, was it not? 
A (Mr. Tendler) .Yes, sir. 

Q Now, the corporation was formed in October, 1947. 
Is that right? A That is when the charter was granted 
by the State of Delaware. 

Q Can you explain why the note was not dated, and 

why the money was not advanced on October 1, 1947? 

• • • • 

20 A Mr. Fay’s decision to go into this business 
led to the incorporation, and my decision to assist 

in its financing was made prior to the organization of the 
corporation. 

There was a lot of reservation in Mr. Fay’s mind as to 
when he wanted to leave the Venezulean Air Lines. So 
the job of organizing the corporation and getting things 
ready since he was in New York and working full time up 
there, fell to me, which I did, and that was the only thing 
that was accomplished, the charter, at that time. 

THE COURT: I do not think that answers the ques- 
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tion. I think you testified in answer to my question, that 
Mr. Fay was President, and another gentleman was Vice- 
President, and you were Treasurer. If that was the sit¬ 
uation, and the corporation was organized in October, 
1947, why was there the delay with reference to the trans¬ 
action which brought about the execution of the Fay note 
on May 1, 1948, why wait until May 1, 1948 to have the 
President of the corporation purchase the stock? 

THE WITNESS: I don’t remember when the stock 
subscription was signed, but I assume it was signed at 
about the same time—well, the stock subscription wasn’t 
signed until April of 1948—April 26, 1948. And actually, 
Mr. Fay was actually working for V. A. L. Neither one 
of us signed the stock subscription until April, 1948. 

21 We didn’t start business until after that, and I was 
not putting out any money for the corporation ex¬ 
cept small amounts from time to time, until the stock was 
subscribed to and purchased and paid for, until the note 
was given. 

t • • • 

A (Continuing) The charter provides that business 
shall not be commenced—the charter provides that the 
mi-nim nm amount of capital with which the corporation 
will commence business is $1,000. There is no require¬ 
ment with regard to subscription of stock. 

Q The corporation actually commenced business on 
October first, didn’t it? A No, sir. It commenced busi¬ 
ness some time in— 

Q Weren’t you charging the corporation $75.00 a month 
rental for a little room in your building starting October, 
1947? A I charged rental. It wasn’t a little room. It 
was a pretty good sized room. But I don’t remem- 

22 ber the exact date we started charging rental. 

Q After January 1, 1948, didn’t you charge $200 
a month rental? A When was that? 

Q In January, 1948, didn’t you begin charging $200 a 
month? A I don’t think so. I think we moved down to 
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the other space, larger space in a building at—I think it 
was June, or May—end of May, or June. 

Q But it could have been January? A I don’t think 
so. 

THE COURT: Are the checks the corporation paid 
for rent here in evidence? 

THE WITNESS: Refreshing my recollection from the 
minutes of the first meeting of the directors— 

THE COURT: When was that? 

THE WITNESS: April 26,1948. 

BY MR. GATELY: 

Q That was the first meeting? A First meeting of 
the directors. There was a resolution passed authorizing 
the Treasurer to pay all fees and expenses incident to and 
necessary for the organization of the corporation, and to 
reimburse Max Tendler for all other expenditures made 
for services and rent, itemized as follows—and there is 
an itemization here which indicates that in Octo- 
23 ber, 1947 $75.00 was paid or charged. 

Q October, 1947? A 1947,—$75.00 was charged. 
November, $75.00 was charged. December, $75.00 was 
charged; January, $150.00 was charged; February, $150.00 
was charged; March, $150.00 was charged, and April, 
$150.00 was charged. 

Q May I ask who set the charge for rental? A Who 
set it? Well, I was the landlord and I made the charge 
for the rental, and it was approved by— 

Q And, by the minutes of this meeting in April, you 
were reimbursed for these various rentals? A No, the 
corporation voted, resolved, to reimburse me, and for the 
expenses incident to and necessary in organizing the cor¬ 
poration. 

Q Who were the members of the board of directors of 
the corporation at that meeting? A Mr. Fay, Miss 
Underhill, and myself. 

Q So, therefore, the corporation was doing business 
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beginning in October, is that right! A No, sir. It was 
being organized. It was being organized. 

Q It had already been organized, hadn’t it, on October 
1, when your charter went into effect! A Well, we re¬ 
ceived the charter. 

THE COURT: I will rule now you cannot 

24 charge something that is not in existence. If the 
corporation was organized in October, 1947, it came 

into being then, and paid rent in October, November, De¬ 
cember,—$150.00 in January and—my ruling is to the 
effect the corporation came into being October 1, 1947. 
You can’t charge something that does not exist for rent. 

MR. KRIEGER: Your Honor, there is no argument 
about that. The corporation was in existence. 

THE COURT: I understand. 

MR. KRIEGER: And I think this line of inquiry is 
getting away off on the issue before this Court. 

THE COURT: Well, maybe so. If I am to determine 
this matter, I want to know something of the background, 
and how far the background will be developed is, strange¬ 
ly enough, within my power. So you have made your ob¬ 
jection, and I do not think the objection is untoward at 
all. So let us keep within the rule, • • • 

• • • • 

BY MR. GATELY: 

25 Q Mr. Tendler, the Court has ruled that the 
corporation actually began its operations on Octo¬ 
ber 1, 1947. Now, I ask you again, can you explain why 
the shares of stock and this transaction regarding the 
note, did not take place until May, 1948! A Well, the 
subscriptions to stock, as I testified, were not made until 
April, and then Mr. Fay was in New York most of the 
time and came down here only occasionally. It was very 
seldom we had a chance to discuss the matter, and I think 
it was in April that a note was made out and handed to 
Mr. Fay, and he had his lawyers look it over, and it was 
not until some time in May that—well, the note was 
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changed. The first note, I think, provided for a hundred 
dollars a month. 

Q I am not talking about the note especially. I 
26 am talking about the stock. Why wasn’t it issued 
until April, 1948, when the corporation began busi¬ 
ness in October, 1947! A The stock wasn’t issued until 
May. 

Q Well, May. A May—because it wasn’t paid for 
until then. 

• • • • 

38 BY THE COURT: 

Q How many employees has the corporation? 
A We have one full time and two part time employees, 
in addition to (myself). At that time we had 15 em¬ 
ployees. 

• • • • 

42 Edward A. J. Fay 

• • • • 

Direct Examination 

• • • • 

46 BY THE COURT: 

Q Are you still with the Venezulean Air Lines 
now? A (Mr. Fay) No, Your Honor, I am not. 

Q What are you doing now? A Transportation con¬ 
sultant in Washington. 

Q In business for yourself? A That is right. 

• • • • 

49 Q And that is the time you are talking about 

now, is it,—the latter part of October, 1947? You 
came here early in October from Memphis? A No, Your 
Honor. I was still in New York with the Venezulean Air 
Lines. I left Memphis in the latter part of July of 1947. 

Q When did you come down to Washington? A I 
came down to Washington officially some time, I believe, 
in June or July of 1948—not, 1947. 
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• • • • 

50 Q And that is the Promoters’ Agreement, and 
does that represent the arrangement made, as you 
understand it, that you were to receive $10,000 a year? 
A Bight 

• • • • 

53 As a matter of fact, I came to the corporation 
from New York in,—I forget—June or July— I be¬ 
lieve it was June. I left the corporation on October 

31st 

54 Q Did you receive any compensation for your 
services from May until October, at the rate of 

$10,000 a year? A I did not 
Q Or were you paid? A I did receive compensation 
from June or July until the end of October of 1948. 

Q Well, you came to Washington in May. You say 
you went to work for the corporation. A I came in 
June. 

Q You came in June? A June. 

Q How about your salary arrangement? You were to 
receive $10,000 a year for a period of not less than one 
year, at an annual salary of $10,000, renewable from year 
to year at the option of the corporation. You came in 
June? A June, 1948. 

1 Q June of 1948, and you went to work for the corpo¬ 
ration? A That is right. 

• • • • 

55 Q You received no compensation from the date 
in June you went to work, until the first of July. 

What did you receive after July first? A I received 
compensation at the rate of $10,000 a year. 

Q How long did you receive that? A From the time 
I started, as I say,—let’s say roughly June 15th, until 
October 31st of 1948. 

• • • • 

THE COURT: He told me, Mr. Gately, that he was 
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paid beginning the first of July, 1948 through the 31st of 
October, at the rate of $10,000 a year. 

THE WITNESS: That is right. 

• • • • 

56 MR. GATELY: There is no dispute about the 
time he was employed. 

THE COURT: I do not dispute it, but— 

• • • • 

57 BY THE COURT: 

Tell me, please, why you left the employ of the 
corporation? A Well, I left the employ of the company 
for the simple reason that there was just no way to keep 
Mr. Tendler out of the picture. This says General Man¬ 
ager. I came into the corporation as President of the 
corporation. It was extremely embarrassing in conduct¬ 
ing business, by being constantly interfered with. 

Q In other words, you claim that as General Manager 
and Tariff Consultant, you were not permitted, by virtue 
of the activities of Mr. Tendler, to function in that ca¬ 
pacity? A That is exactly so, Your Honor. As a mat¬ 
ter of fact, I wasn’t general manager and tariff consul¬ 
tant. I was the president of the corporation,—at least 
the paper one. 

Q The paper shows you were general manager and 
tariff consultant. All right. You came down here in 
June. And when did Mr. Tendler interfere, as you say? 
A Mr. Tendler was functioning as soon as I got there. 

Q Functioning in what capacity? A Well, he was 
functioning first as the treasurer of the corporation, and 
then I believe in about August he put himself on the 
pay roll at somewhere around, let us say, seventy-five 
hundred, eight thousand. I didn’t know anything at all 
about that. I believe he made himself general 

58 manager in August. It was a constant state of 
touch and go with all of the employees there with 

regard to trying to do a job. 
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Q How many employees did yon have! A Well, on 
the actual pay roll, I would say we had a peak of prob¬ 
ably eight or nine during the period that I was there, 
except for some temporary help that would come in in 
the evening and do a mailing job, and they might go up 
as high as a couple more. 

• • • • 

BY MR. GATELY: 

Q Mr. Fay, you actually took over your duties as 
president of the corporation on what datet A Well, I 
don’t recall the date. I would say about June 15th, 
somewhere in around there. 

Q That is when you actually came to Washing- 
59 ton! A June 16th. 

Q But had you been the president, and active 
in the corporation, prior to that! A Yes, very much so. 
I attempted to pioneer and develop this as best I could 
with all of my friends in the industry. I was known 
pretty well, and still am, in the industry, and I spent my 
own money on dinners and lunches and other entertain¬ 
ment everywhere I went, in an effort to point out what 
I was attempting to do, and seeking the advice of people, 
and seeking their help, and also their good will. 

Another thing, the display advertisers of New York, 
whom I knew for quite a while, and had business rela¬ 
tions with them, drew up the company insignia, and were 
engaged in some other acitvities, all through a favor to 
me,—something that would cost maybe five hundred dol¬ 
lars or more in excess of that for that kind of work. I 
might say that since the name was changed, the corpora¬ 
tion still uses that same insignia today, which is an eagle. 

Q Did you come to Washington any time prior to 
June, 1948 on company business, as its president! A 
Oh, yes, I did, almost religiously, on Saturdays. 

Q Every week-end! A Well, I don’t know. As 
often as time would permit. 

• • • • 
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61 THE COURT: I am more interested to know 
what the situation is with reference to services to 
the corporation. As it stands, he received $2900. 

• • • * 

65 Q Tell the Court now the oral agreement Tend- 
ler made with you with respect to this paper trans¬ 
action? A Well, I might preface that by saying the 
signing of the note was in issue from the end of Septem¬ 
ber, 1947, and it was in issue on a number of occasions 
when—many occasions between that time and the time 
that I did undertake to sign it, which I believe was some 
time in May of 1948. 

• • • • 

66 BY MR. GATELY: 

Q Now, you assumed the presidency of this cor¬ 
poration on October 1, 1947. Is that right? A Yes, sir. 

Q And did you commence activities on behalf of the 
corporation immediately, or within a short time? A Well, 
I commenced activities in late September,—all the way 
through. 

Q And did you commence those activities after the 
corporation was actually formed? A Oh, yes, yes, I did. 

Q What were those activities, in detail, please? A 
Well, those activities were specifically with everybody I 
would meet in the air transport game, giving them an 
idea of what we were attempting to do, and look- 

67 ing to them for advice and support of some such 
an effort. 

Q Were you soliciting business at this time, during 
this period of time? A Yes. I was soliciting tariff busi¬ 
ness, yes. 

Q And then in June of 1948 you actually came here 
to the office to spend full time. Is that right? A That 
is right. As a matter of fact, some of the business that 
did come in there in the way of tariff business, I believe 
it arrived before I got there,—I am not sure about that,— 
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but at least, negotiations were started before I got there, 
about June 15th, 1948. 

I Q And this business that arrived before you got there, 
was that the result of your efforts? A I would say so, 
yes. 

• • • • 

69 Cross Examination 

BY MB. KBIEGEB: 

• • • • 

Q Will you please answer my question: When did 
you come to work for the corporation full time? 
A Well, it may have been July 16th, instead of June 
16th. 

70 Q And what were you doing prior to that date? 
A I was in the employ of the Venezulean Air 

Lines at New York City. 

• • • • 

BY MB. GATELY: 

Q What else were you doing, Mr. Fay? A I was 
also developing Fay Traffic and Service Corporation as 
best I could, on many occasions until two, three o’clock, 
with people who came from all parts of the country to 
New York. 

• • • • 

Lida Parker Underhill 

was called as a witness for and on behalf of Max Tendler 
and, being first duly sworn, was examined and testified 
as follows: 

• • • • 

73 Cross Examination 

• • • • 

74 Q You worked for him in 1946. In what busi¬ 
ness was he prior to the formation of the corpora¬ 
tion? A Well, he was an attorney—is an attorney—and 
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he was also doing some purchasing and selling of marine 
equipment. 

Q Did he do any business prior to this in air traffic 
and service? A No, sir. He didn’t. 

• • • • 

75 Max Tendler 

• • • • 

Direct Examination 

* • • # 

Q (By Mr. Krieger) Mr. Tendler, in connec- 

76 tion with Mr. Fay’s claim for services from Oc¬ 
tober 31, 1947 until July 16, 1948, will you please 

explain what services Mr. Fay performed for the corpo¬ 
ration during that period? A (Mr. Tendler) Week-ends 
he would come down here not every week-end, perhaps one 
or two, and sit down and plan out the corporation to be 
organized, and how the work would be organized, and who 
we should employ, and he did get some commercial artist 
in New York to draw up an eagle, and together we sat 
down and drafted a press release and drafted copy for 
our advertising. And all that work, however, was not in 
connection with the business of the company, except in¬ 
sofar as it was in preparation for getting started in 
business. 

Q Was he paid for these services? A Yes, he was 
paid. Those were part of the organizational and promo¬ 
tional expenses, and he got $5,000 of stock for that. 

Q Fifty shares of stock? A Fifty shares of stock, 
the same as I did for the work I did. 

THE COURT: What work did you do in reference to 
the salary of $10,000 that was voted you on July 8, 1948? 

THE WITNESS: What work did I do? 

THE COURT: What services did you perform for 
the corporation? 
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THE WITNESS: I was not supposed to do 

77 anything except organizational services. 

THE COURT: You mean you were paid an an¬ 
nual salary of $10,000 commencing July 16, 1948? 

THE WITNESS: Originally I was not supposed to 
do anything. 

BY THE COURT: 

Q What were you paid $10,000 for? A I was there 
every day from nine o’clock in the morning until about 
twelve o’clock at night. 

Q I am trying to find out what you did? A I drafted 
correspondence and hired people, and interviewed them. 
I assisted in the editing. 

Q Editing of what? A Editing of the Daily Digest, 
and secured instruction for the writers, and helped work 
out the format for the writing, helped determine what 
was to go in the Digest, actually made mathematical com¬ 
putations on tariffs. 

Q Well, Mr. Tendler, what did the Digest consist of? 
A An analysis of applications for routes or amendments 
of routes. 

Q But you knew nothing about that, did you? A I 
had a general knowledge of that business. 

Q Let us be frank with each other. Do you know 
anything about that business? A Oh, yes, sir. I would 
like to enumerate my experience. 

78 Well, do that. A Pardon? 

Q Do that. A Aside from the practice of law, 
I am trying a good number of cases in this court. 

Q I am talking about your activities in reference to air 
transport. A With reference to air transport? 

Q This was a business designed to aid air transport 
companies in new routes, analysis of economic conditions 
of communities where there was a possibility of new 
routes, and to aid communities also which were desirous 
of securing air transport business. My question is, what 
experience do you have, or have you had in that par- 
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ticular line of activity? A The most immediate and 
direct was my services with the Army Air Forces. 

Q What were you doing in the Army Air Forces? 
A My first job for seven months was director of civilian 
personnel at the Proving Ground Command at Eglin 
Field, Florida. 

Q Were you a commissioned officer in the Army? A 
Yes. 

Q What were you doing as a commissioned officer in 
the Army, outside of personnel? That would in- 
79 elude everybody on the post. A Yes. The trans¬ 
portation activities, as well. 

Q You mean to tell me as far as the transportation 
business is concerned, that you directed the activities of 
the civilian personnel with reference to transportation? 
A I had charge of hiring and firing those who had part 
in civilian transportation. I had to pass on their job de¬ 
scriptions and give them their classifications. In addition 
to that, I had an additional duty. I was chief of the 
civil branch of the command, which covered—we had es¬ 
tablishments all over the United States. 

Q What did you know about economic conditions as 
they bore on air tariffs? What did you know about 
routes? What did you know about other factors that go 
into the consideration of such matters? A Well, I think 
I was qualified to work upon the economics of it. I was 
not qualified to work on the detailed techniques of estab¬ 
lishing it. 

• • • • 

82 Q Were you present at the meeting on July 10th, 
1948, the meeting of the directors, the minutes of 
which are in evidence here as Plaintiff’s Exhibit No. 6? 
A I was. 

• • • • 

Q Did Mr. Fay at that time make any request for 
compensation for services rendered prior to that date? 
A He did not. 


i 

i 
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1 Q Did Mr. Fay make a request at any time prior to 
the filing of this suit for compensation for services ren¬ 
dered during this period at issue? A He did not. 

• • • • 

83 Riding of the Court m Civil Action No. 702-49 

• • • • 

THE COURT: 

84 • • • Mr. Fay devoted considerable time to the 
corporation. I find he is entitled to compensation 

from the corporation, the difference between $10,000.00 
and $2916.62—from July 16, 1948 until July 16, 1949. 

One of the tangible aspects of the evidence in this 
case is that his name was used,—FAY. It must have 
meant something to the business. And they continue to 
use his name. 

• • • • 

112 Filed Apr 26 1951 Harry M. Hull, Clerk 

Pi’s Ex. 5 

PROMOTERS' AGREEMENT 
FAY TRAFFIC AND SERVICE CORPORATION 

• • • • 

EDWARD A. J. FAY and MAX TENDLER propose 
to organize a Corporation to be chartered under the laws 
of the State of Delaware to be known as FAY TRAFFIC 
AND SERVICE CORPORATION or, if that corporate 
name is not available, by some other suitable name. 

The purposes of the corporation and the business to be 
transacted will be as follows: 

1. To publish and distribute traffic and tariff informa¬ 
tion for the use of the transportation industry, both in 
the United States and in foreign countries; 

! 2. To render services in the filing, posting, publishing, 
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distribution and maintenance of tariffs either as agents or 
as representatives, both in the United States and in for¬ 
eign countries; 

3. To render services in the compilation, construction 
and preparation of tariffs, supplements and amendments 
thereto, and in advising on the compilation, construction, 
preparation, filing, posting, publishing, distribution and 
maintenance of tariffs, supplements and amendments; 

4. To render services in advice on transportation, traf¬ 
fic and tariff problems, including market analyses, costs, 
sales, operations, financial, equipment, insurance, public 
relations and policy problems; 

5. To render services for the transportation industry 
in the maintenance of records and in the preparation and 
filing of reports; and 

6. To render services for the transportation industry 
in the preparation of reports on, and analyses of, public 
convenience and necessity. 

The initial capitalization of the corporation will be 
Fifty Thousand Dollars ($50,000.00) represented by Five 
Hundred (500) shares of Common Stock of the par value 
of One Hundred Dollars ($100.00) a share. 

The promotors will receive as compensation for their 
services, Fifty (50) shares of the Common Stock each, or 
a total of One Hundred (100) shares. 

113 EDWARD A. J. FAY will contract with the cor¬ 
poration to act as General Manager and tariff con¬ 
sultant for a period of not less than one (1) year at an 
annual salary of Ten Thousand Dollars ($10,000.00), re¬ 
newable from year to year at the option of the corpora¬ 
tion. 

EDWARD A. J. FAY and MAX TENDLER will agree 
to subscribe for seventy-six (76) shares of the common 
stock each, and MAX TENDLER will agree to lend to 
EDWARD A. J. FAY the funds for payment for his sev¬ 
enty-six (76) shares. 
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IN WITNESS WHEREOF, the parties have signed 
this Agreement as of the 20th day of October, 1947. 

/s/ Edward A. J. Fay 
Edward A. J. Fay 
/s/ Max Tendler 
Max Tendler 

114 Pi’s Ex. 6 


Washington, D. C. 
July 8, 1948 


Waiver 

We, the undersigned, being all of the directors of Fay 
Traffic and Service Corporation, do hereby waive all 
notice, statutory or otherwise, of the special meeting of 
the directors of said corporation to be held at 1703 K 
Street, Northwest, Washington, D. C. on July 10, 1948 
at 11 A. M., and we hereby consent to any action taken 
at said meeting. 

/s/ Edward A. J. Fay 
Edward A. J. Fay 
/s/ Max Tendler 
Max Tendler 
/s/ Lida P. Underhill 
Lida P. Underhill 
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115 Mvrmtes of Special Meeting of 

Board of Directors 

A special meeting of the board of directors was held 
at 1703 K Street, Northwest, in the City of Washington, 
District of Columbia, on July 10, 1948, at 11 A. M., pur¬ 
suant to written waivers hereto appended. All directors 
were present. 

The first subject to be discussed was the cocktail party 
proposed to be given by the corporation at a hotel on 
July 28, 1948 in connection with the publication of the 
first regular issue of the AIR TRAFFIC DIGEST. It 
was determined that this party should be postponed in¬ 
definitely in view of the expense. 

The matter of subscriptions to the DIGEST was the 
next topic of discussion. It was estimated that a mini¬ 
mum of six months would be required before subscrip¬ 
tions will come in sufficiently to put the DIGEST on a 
self-sustaining basis. Mr. Fay estimates that by the end 
of the next six months we will have secured between 
150-175 subscriptions, and recommends that we plan an 
advertising campaign to solicit subscriptions. 

Mr. Tendler then questioned Mr. Fay as to the status 
of our program to secure a contract from Linea Aero- 
postal Venezolana. Mr. Fay stated that we won’t get 
anything from LAV until the organization of that corpo¬ 
ration is straightened out. He further stated that he of¬ 
fered Mr. Brimsmaid to take over the tariff work at 
$500.00 per month, and that he (Mr. Fay) has written to 
the Caracas office of LAV offering to instal procedures 
and train personnel for $50,000.00, with an advance at 
the acceptance of the contract and a continuous advance 
at the first of each month. 

Mr. Tendler then asked Mr. Fay if he had as yet heard 
anything from Air Cargo, Inc. relative to the matter of 
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their subscribing to the DIGEST. Mr. Fay stated that 
he planned to get together with Fred Glass in the near 
future. 

Upon motion, duly made, seconded and carried, it was 

RESOLVED, That Edward A. J. Fay as President of 
the Fay Traffic and Service Corporation and Max Tendler 
as Treasurer of the Fay Traffic and Service Corporation 
shall each be paid an annual salary of $10,000.00, com¬ 
mencing July 16,1948. 

Upon motion, duly made, seconded and carried, the 
meeting thereupon adjourned. 

/s/ Lida P. Underhill, 

Secretary 





